Testimony in Support of Senate Bill # 60

Good Morning.  My name is Steve Mathis and I am the divorced father of my daughter, Age 9 and my son, Age 14.  My training and experience includes work as a psychologist, school psychologist, administrator, technical assistance provider and provider of services to families of abuse and neglect.  I am the founder and chairman of the South Dakota Coalition for Shared Parenting, a grass roots group of parents, grandparents and other concerned ordinary people in South Dakota who believe children have a need and right to equal responsible shared parenting, equal access and opportunity with both parents following separation or divorce.  We believe that the current custodial laws and judicial family law practice in South Dakota are outdated, are not “family friendly”, are gender bias and do not support or encourage the best from all members of a separated or divorced family.  

It is my privilege to provide testimony on Senate bill 60 today and I thank you for this opportunity.  As you may recall, each of you have received a packet of information from me asking for your support of this bill and providing significant information on the benefits of a presumption of joint physical custody unless detrimental to a child.  It is my hope that you have reviewed most of this information so that you will have a better understanding of what we are trying to accomplish.

Today, you are going to hear from several people who love and care deeply for their children.  The message will be loud and clear.  That is, the current custody laws needs to be changed to be more “family friendly” and children need both parents to actively share parenting in their lives after separation or divorce.  .  You will also hear some of the hurt and pain that results from our South Dakota custody “system”.  It is not easy for these persons to be here.  It may be difficult to fully understand the full impact of the “system” on these parents, their children and other families across South Dakota unless you have experienced it yourself or experienced it through your family members or friends.   I ask that you carefully listen to what is said, from our hearts here today.    

You have in front of you a bill that we believe is a partial solution to the concerns we have.  

Our message has not changed.  Children of separation, divorce and otherwise need both parents to be an active part of their lives after separation and divorce.  You see, not only does this make sense but it is strongly supported by developmental and social research and it is also supported by other more progressive states including Oklahoma, Minnesota, Alaska, Wisconsin, Texas  and Washington DC.  Even our neighboring state of Iowa provides for “liberal parenting rights and an assurance that children have maximum continuing physical and emotional contact with both parents following separation or divorce”.  South Dakota does not.

“The debate about what is in the best interest of a child is over.”  It is not about which parent is the better parent.  It is not about which home is the best.  It is not about one-bed/one house, it is not about conflict free homes.  It is not about who makes the most money.  It is not about who did what in the family before separation or divorce.  It is about a child having two loving parents actively sharing in their lives after divorce or separation.  

In 1995, this was the message in the District of Columbia.  My point is, back in 1995, the District of Columbia passed a law that a “rebuttable presumption” of joint custody (physical and legal) is in the best interests of the child.  It also meant that both parents in DC  have substantial time with their child.    

Here we are in South Dakota, in the year 2003, 8 years later deciding if substantially equal shared parenting is appropriate for South Dakota.  Perhaps they have better parents in DC and other progressive family law states.  I DON’T THINK SO!

What is the current status of our custody laws?

Currently, our laws are designed, even at the time of separation, to pick a “winner” and a “loser” and ultimately the child loses.  It is a foundation for competition, conflict and hostility.  It is based upon the court deciding, “who is the better parent”, instead of recognizing that both parents are good, loving parents and then providing for the maximum access of each parent to their children.  Ladies and gentlemen, in South Dakota, most parents are good and fit parents.   But our state supports that the “winner” is given custody of the child and the “loser” is referred to as the noncustodial parent and given “visitation” with their child.  The “winner” in this state is provided 3/4th of the available time with the children while the “noncustodial” parent is limited to the rest, which is typically 4 overnights per month, hardly enough to maintain a strong, ongoing relationship with a child.  These are the standard guidelines of our state.  

This is the law if both parents don’t agree on the parenting schedule.  Our law allows for a “hostile veto” and limits a child’s access to both parents equally because one parent, the one who says “no” to equal shared parenting will generally become the custodial parent in this state.  

And who is typically the custodial parent in this state?  You know it, the Mother.  Now I know that most mothers are good and fit but I also know that most fathers are as well.

Clearly, there is a maternal preference for primary custody in South Dakota.  It is estimated in 80 – 90 % of the cases, the mother is awarded primary physical custody after separation or divorce.  This is common knowledge and an acceptable practice in our State.  

In fact, last year through the lobbying efforts of the Acting Supreme Court Judge Max Gors, our State Government passed a bill that said, “Mothers get custody of their children”.  Of course it was under the guise of who was the primary caretaker within the past 30 days.  Judge Gors clearly stated in testimony in committee that the parent who gets custody is the one who “makes the meals, who washes the clothes, who changes the diapers.”    Members of this committee, this gender bias “tender years” approach of maternal preference was found unacceptable in 1979.  Yet, it remains an acceptable but unconstitutional practice today in South Dakota.  

In this same committee, Representative Matt Michel’s response to Judge Gors’ statement on who gets custody was very revealing.  He stated, “I don’t do that and I’m married” to which everyone laughed.  Seriously, in this state, if a good-fit parent such as Representative Michels were to become separated from his wife and they could not agree on the parenting schedule, Rep Michels would be allowed to spend 4 overnights per month with his children simply due to separation or divorce.  In our world today, separation and divorce can happen at any time for the best of parents.   That is not the South Dakota way.

Simply because this state gives credit for cooking the meals, washing the clothes and changing the diapers and denies credit for cutting the grass, developing a child’s interest in sports, maintaining the house or car, playing with a child and so much more, one parent’s right to the care and custody is restricted?

In most two-adult households “who does what” is typically agreed upon by the father and mother.  These responsibilities collectively support a family.  The issue of who did what during the marriage is flawed, concludes that one parent is better and ignores the reality that both parents were and continue to be an integral part of a child’s life.  Minnesota recognized this and actually prohibits, by statute the court from using the primary caretaker factor as the sole determinate of custody.  South Dakota does not!  

In our South Dakota culture today, the majority of fathers still do not meet this custody test and therefore are denied the opportunity to be a strong part, an equal partner in their children’s lives simply because they are fathers and the other parent says no to shared parenting.  And more importantly, our children are being denied a fulfilling relationship with their Dads (and in other cases, their mothers).  

If both parents are fit, what is the compelling reason that both parents should not have equal custody of their children?  It means a history of child abuse, neglect, domestic violence or drug or alcohol abuse.  The same criterion that has been established for removing a child or parent from a family-together or married.

Shouldn’t we work very hard to preserve for the children, as much of that preexisting joint custody, as much of that access to both parents as we can.  Why wouldn’t we want to encourage the maximum continued involvement of both parents?  When you have fit and loving parents saying, “please give me more time with my child”, shouldn’t we throw up our hands and say, “hallelujah, here is a child who is loved, here is a child who has parents who want to be involved, lets see what we can do to maximize the contributions of both?  Yet in South Dakota, this is not the case.  

Our South Dakota society and government has traditionally sent a message that fathers are not important as parents, only as checkbooks, yet current social and criminal research has revealed that we are all wrong—that the increasing woes we are suffering as a society are due to, of all things, father absence.  Biological fathers are, in fact, very important for the healthy development of children.  Without fathers, children are much more likely to grow up damaged.

Tonight in South Dakota, 18.5% of our children will go to bed without a father in their household.  This recognized national tragedy has dramatically increased over the past decades across our country.   And unfortunately, the amount of contact non-custodial fathers have with their children diminishes over time following separation or divorce.  

There are various reasons for this, however, a father’s lack of love and concerns for his children is typically not one of them and is rarely the case.  In fact, most fathers agree that being a father is the most fulfilling role a man can have and the biggest fear when divorce occurs in men is typically losing their children.  

Yet we have a custody system labels them non-custodial parents, is gender bias, limits their parenting role, encourages unequal custody power and litigation, and provides “visitation” with their children.  

Many have experienced the South Dakota custodial system.  Many have given up and concede they have no control.  They may have experienced their children moving to another city or state with little to no recourse, they may have experienced false allegations, they may have spent thousands of dollars going into debt trying to recover their parenting rights.  

Research shows that men, compared to women, have poorer adjustments to divorce.  In addition, the risk of suicide for divorced men is ten times greater than a divorced woman's".  This risk increases if he has been falsely accused of domestic abuse and even greater if he has been falsely accused of child molestation.  All of this contributes to the fading role of fathers in a child’s life.  Think about the strong message we have sent to father’s over the past decades.  We call some of these Dad’s deadbeats when it is usually more accurate to call them “deadened”.

Studies show that children who grow up without responsible fathers are significantly more likely to experience poverty, perform poorly in school, engage in criminal activity and abuse drugs and alcohol.  

Psychologists, mental health and especially head-start personnel know the importance of the father in a child’s development between infancy and 6 years of age.  The rough-housing – rough & tumble play that is inherent in a father-child interaction is vitally important to a child and has profound implications for a child’s optimal development.  It develops the management of emotions, the development of intelligence and academic achievement.  Yet we are limiting our child’s access to their fathers.

President Bush and HHS Secretary Tommy G. Thompson have made promoting involved, committed, responsible fatherhood a national priority include the initiative to encourage more responsible fathering by non-custodial parents, In fact, in 2000, while Governor of Wisconsin, he signed Wisconsin’s new custody, placement and paternity reform legislation stating, “we need to do more to make sure both parents are fully involved in the raising of their children, particularly fathers.  He further stated, “I am confident the provisions I am signing help strike a better balance.”  This legislation was passed to “help reduce the custody warfare that is harmful to children by giving parents a clear picture of the law’s mandates and expectations – that both loving, involved parents will be treated equally and will be able to play significant roles in their children’s lives.”

You see, Wisconsin, our President, several Governors and many other states around our country recognize the importance of fathers in the lives of their children and have actively supported this through significant changes in their custody laws.  South Dakota has yet to do so.

I am not here to say that Fathers should be granted joint physical custody of their children more than Mothers -- I am here to tell you that Fathers and Mothers should be able to retain their full rights to the custody and care of their children in a balanced split, as they have while they were together or married.  This is a fair, balanced and common sense starting point.  

As a father as well as a trained school psychologist, I know the benefits of having both parents equally involved in a child’s life during separation or divorce.

It doesn’t matter what social pathology our government spends money on to try to cure, teenage pregnancies, drug abuse, suicide, alcohol abuse, juvenile delinquency, poor academic performance, school drip-out.  Every single one of them is linked to family breakdown and parental absence and the uniform answer from researchers is that, on average, children with two actively involved parents fare better.

What are some of the merits of Joint physical custody or substantial equal shared parenting?


I’m sure there are people who oppose what we are trying to do and I have addressed many of these concerns in the information I previously gave you.  I suspect there was opposition to the changes in custody laws in the District of Columbia, Wisconsin, Oklahoma, Alaska, Iowa, Minnesota and other states.   However, a presumption of substantially equal shared parenting is now the law in these respective states. And most of these changes occurred in the past 2 – 8 years.  

Are most women opposed to this?  I don’t think so.  In fact of the 236 signatures we obtained in support of a rebuttable presumption of joint physical custody and equal access, approximately 1/2 of those signing were women.  One might suspect that feminist groups might be opposed to this legislation, however, when the District of Columbia presented their shared parenting bill in 1995, Karen DeCrow, the former President of the National Organization for Women (NOW) submitted a strong statement of support.  At that time, the National Center for Women, a feminist organization with a membership of over 128,000 also supported this presumption of shared parenting.  

DC and many other states have sent a clear message to the people of their state and legal/judicial system that they will encourage and support the opportunity for children in their state to have frequent, meaningful and continuing periods of physical placement with both parents, to maximize the amount of time a child may spend with each parents and to encourage parents to equally share in the rights and responsibilities of rearing their children following separation or divorce unless such arrangement is detrimental to the child or other family members.

This IS the 21st century.  This bill is for the 95% of parents across South Dakota who are ordinary people who love their children and are fit and eager to provide for the care of our children.  It encourages the best in all of our citizens, mother or father.

Who would be opposed to this bill?  Who would oppose a bill that provides the opportunity for children to have substantially equal access to their fit parents?   I ask that you seriously look at their motive. Many, not all divorce attorneys in our state and other states as well oppose shared parenting legislation precisely because of self-serving interest and the threat it poses to the big money involved in our divorce industry.   

Is money one of the issues for this bill.  Yes it is.  It’s about money that parents can better spend on stabilizing their homes and father rather than going into debt because both parents want to maximize their time with the parents.  It is about the money that our state will save as a result of reduced litigation in the courts.  It is about the money that our state will save as a result of less pathology to spend money on for our children and adults.  

A.M. Keith former chief justice of the Minnesota Supreme Court – who, during his years in private practice was a divorce lawyer – summed it up best referring to last year’s equal shared parenting bill in Colorado.  “I believe this presumption (in favor of equal shared parenting) will help settle at least 25 to 30 percent of all child custody cases.  The attorney’s will begin to concentrate on how these two parents will parent their children in two separate homes instead of trying to prove who is the better parent.  I rarely had a contested custody case in which both parents weren’t good parents and that is why they were contesting custody.  I have been involved in over 1,200 divorces.  This bill is a step in the right direction.”

Is it about child support?  For opponents it may be.  But I believe in the adage that “money can’t buy love” is important to consider.  And remember, child is not alimony.  It is for the direct support of the needs of the children whether they spend time in their father’s home or mothers home and there is a shared parenting formula in place, which address that issue.

What is critically important is maximizing the amount of time a child shares with both parents.  Parents who simply want to have more responsibility for their children.

Ladies and Gentleman, I am here to bring a message – Fathers and Mothers must be treated equally unless detrimental to a child and children need both parents equally, not visitors.

Cover the Bill Dummy!!!

This bill was a result of a review of shared parenting or joint custody statutes in several other states including Oklahoma, Alaska, Wisconsin, Iowa, and Washington DC.  It is based upon current research and information available on Shared Parenting.  A portion of this is also based upon the format of SDCL 25-5-30 which is the Timmy bill passed last year.  The relocation portion of this bill is based upon what was passed two years ago by our legislative body and based upon “The 1997 Proposed Model Relocation Act as proposed by the American Academy of Matrimonial Lawyers” and 2000 Washington State’s relocation act..  

Refer to Page 4 Section 6:  The overriding factor for this bill can be seen on the last page, Section 6.  This is consistent with the intent of statutes several states, including Wisconsin, Iowa, Maine, Texas, Alaska, Oklahoma and Washington, D.C.

CLOSING:

FIVE years ago I was separated from my family because my spouse at that time wanted to “move on with her life”.  She filed for divorce. When my spouse presented me with this filing, she showed me a document from her attorney that indicated that I had three days to move out of the house or my spouse would file a protection order. Without cause of course but I had no idea.  I immediately moved out.  Up until my spouse was awarded temporary custody of our children I continued to spend half of the time with our children.  After the award of temporary custody, I was labeled a noncustodial parent and was told that I could only have 4 overnights per month with our children.  I was threatened if I kept asking for more time with my children; I would not see them at all.  I was accused and investigated for child abuse of my daughter after my spouse was awarded temporary custody and before the final decree.  I was required to go to court to get access to my child’s counseling records, which clearly showed that parent alienation was occurring.  There was no recourse.  I was subsequently accused of child abuse 3 other times since the initial investigation – 1 that resulted in the search of my home and a period of 67 days where I could not see my children nor could they see me.  Keep in mind the impact on my son and daughter during this time.  

A year and a half ago, I was diagnosed with terminal cancer.  Not surprising.  I have been through a lot. I have also twice survived death’s door in the past 5 years.   My children have been through a lot.  My children continue to be denied equal access to me, despite the fact that I live five blocks from their mother’s home.   My friends and relatives have been through a lot.   

I tell you this, not for sympathy.  By the Grace of God, I am alive and my cancer is stable for a couple reasons.  I believe one reason is to continue to be an loving parent to my children and the other reason is to help facilitate a change in our custody laws in South Dakota that are family friendly and encourage and support the equal involvement of both parents in their child’s life after separation or divorce so that my children and future generations don’t have to go through what I and many others have gone through because of our current custody laws and “the system”. Be it children, parents, grandparents or other affected people, there is a better way – a South Dakota way!  I encourage you to send this strong message to our parents, legal and judiciary system by voting in favor of Senate Bill 60.

